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COMMENTS ON PROPOSALS TO DE-CRIMINALISE COPYRIGHT OFFENCES 

 
 
The Asia Video Industry Association (AVIA) welcomes the opportunity to comment on the Department 
for Promotion of Industry and Internal Trade plans to de-criminalise copyright offences under the 
Copyright Act.  As you may be aware, AVIA is the non-profit association of the international video 
industry in the Asia-Pacific region. AVIA is dedicated to working with governments to enhance the 
economic contribution and consumer choice provided by the video industry, whether delivered via 
cable, satellite, broadband or wireless video networks.   Previously known as CASBAA (the Cable and 
Satellite Broadcasting Association of Asia), we represent the entire value-chain involved in the process 
of satellite and cable broadcasting, including broadcasters, satellite operators, and teleport operators 
among others. 
 
AVIA was founded in 1991 and currently represents 90 companies, located in 17 Asian countries and 
regions, providing television programming and curated over-the-top video content to over 700 million 
multichannel TV households in Asia and Australasia.   Our member companies operate and invest in 
17 different Asian and Australasian markets.   Many of them are substantial cross-border investors; 
creating and purchasing video content to meet rapidly-expanding consumer demands.   AVIA’s 
members are major international investors in India’s communications and creative industries.     
 
AVIA supports the drive by the Indian government to de-criminalise offences, where appropriate, and 
where doing so would not adversely harm businesses or individuals. Indeed, in the case of provisions 
contained within legislation such as the Companies Act or the Motor Vehicles Act, there may well be 
an argument for initiating changes to legislation for civil prosecution rather than criminal. Further, we 
support such changes which are in line with India’s Ease of Doing Business policies, aimed at 
simplifying regulatory burdens and attracting investment.  
 
However, we are concerned that any attempt to de-criminalise copyright offences would adversely 
affect India’s creative industries, not only because it would send the wrong message to the industry, 
but also would risk impacting foreign investment. Globally, content theft and redistribution is a 
bleeding wound in the side of digital content industries, and – as India’s broadband development 
quickens – it is becoming a major threat to India’s own content production and distribution.    
 
Importantly, the de-criminalisation of copyright offences will also place India at risk of being in breach 
of its international obligations as a party to the World Trade Organisation’s Trade Related Aspects of 
Intellectual Property Rights agreement (“TRIPS Agreement”). Criminalisation of serious copyright 
offences is an obligation under Article 61 of the TRIPS Agreement, which, amongst other things, 
requires member countries to put in place criminal procedures and penalties to deal with instances of 
wilful copyright violations. In a recent WTO Panel decision1, the Panel has interpreted the phrase “shall 
provide for criminal procedures and penalties to be applied” in Article 61 as meaning that simply the 
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creation of a formal written law that provides for the criminalization of wilful scale piracy is 
insufficient; member countries need to put such “criminal procedures and penalties into practical 
operation”.2 As such, any moves to de-criminalise copyright risk undermining India’s standing in the 
international community and would put India further away from the required standard of protection 
under TRIPS.  
 
Further, we note that India continues to remain on the ‘Priority Watch List’ of the United States Trade 
Representative (USTR) (Annual Special 301 Report) for lack of adequate intellectual property (IP) rights 
protection and enforcement. Already regarded as one of the most challenging economies for IP 
protection and enforcement, moves to de-criminalise offences in the Copyright Act risk further 
damage to India's reputation as an international player. 
 
In addition, IP theft is often a cross-border issue, supported by rapidly developing and accessible 
technology. Indian content is popular globally, generating revenue for all aspects of the media industry 
but also for those choosing to pirate content. Current criminal provisions go some way towards 
helping to protect the business of creators and copyright owners, as well as bringing in legitimate tax 
revenues to the government.  Criminal provisions are rightly applied to the most serious copyright 
crimes – those where an entire business is founded upon the theft of other peoples’ creative works. 
Treating copyright theft more leniently will give a fillip to piracy, will hurt India’s entertainment and 
media industries, and will result in loss of revenue to the government.  
 
Indeed, many governments within Asia, are actually moving to enhance their IP regimes and 
enforcement, rather than de-criminalise them. For example, in 2004 Singapore amended their 
Copyright Act to include a criminal offence with up to three (3) years’ imprisonment for repeat 
offenders who commit wilful infringement of copyright in instances where such infringement was 
significant or for commercial advantage. This was further strengthened, in 2019, when Singapore 
further announced that it would introduce new legislative provisions to impose criminal liability on 
people who wilfully make, import for sale, commercially distribute or sell devices or software 
applications which are designed or made primarily to be used to access audio-visual content from 
unauthorised sources. 
 
In conclusion, rather than de-criminalise copyright theft, a move which would work in favour of the 
infringers, we would argue that consideration should be given to enhance IP protection, a move which 
would support the creative industry and give reassurance to international investors.  Undoing 
deterrence will disincentivize investment and consequently reduce creativity, innovation and 
originality. 
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