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Introduction 
 
The Asia Video Industry Association (AVIA) thanks the Department for Promotion of Industry and 
Internal Trade for its publication of the Draft National e-Commerce Policy, and for the related 
request for public comments.   We welcome the opportunity to submit the international video 
industry’s views on the Draft Policy document.   
 
AVIA (known until late last year as CASBAA) is a non-profit trade association of 90 companies 
dedicated to the promotion of multi-channel television via cable, satellite, broadband and wireless 
video networks across the Asia-Pacific region.  Our member companies operate and invest in 17 
different Asian markets, and many of them are substantial cross-border investors; those that are not 
international investors themselves are the business partners of foreign investors.  The members of 
AVIA have extensive experience in building and creating television infrastructure and quality, 
curated programming to meet the needs of this region’s more than 600 million multichannel TV 
households.    
 
At the outset we would express our industry’s understanding of the difficulties faced by 
policymakers at a time when technology and business models are developing with extreme rapidity.   
We face many parallel difficulties ourselves.    We understand India’s need to keep up with these 
changes – and more, its desire to exercise a leadership role befitting the size and development of its 
digital economy.   But we would caution that precisely because India’s digital future requires 
companies in this sector to be both dynamic and innovative, care must be taken to avoid policy 
choices that would have negative unintended consequences.   DPIIT’s issuance of the Draft Policy 
and search for public inputs is an excellent way to garner cautionary views and input from those 
actually developing and operating new business models; we hope that the relevant inputs will be 
carefully heeded.   
 
We would like to offer comments on several distinct aspects of the e-Commerce Policy.   Obviously, 
our views are particularly focused on the e-Commerce sub-sector which involves delivery of curated 
video programming to consumers.   Our industry is at the same time a sub-sector of the “media” 
industries and – as increasing amounts of video content is being delivered to consumers online – 
also a sub-sector of the “e-Commerce” industries.   
 
 The following sections are keyed to the chapters in the draft policy document. 
 
I.   Data 
 
We are concerned that some of the regulatory approaches discussed in the Draft Policy are 
potentially in conflict with national policies and priorities currently under development in the 
Parliament, in connection with enactment of the Personal Data Protection Bill, 2018.  At the  
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conceptual level, the assertion that data should be a national resource controlled by the government 
strikes as being in fundamental conflict with the Bill’s desire to empower Indian citizens to own and 
control their own data.     Our understanding of existing Indian jurisprudence and the approaches 
being discussed in the Parliament is that they consider control of personal data as an individual right, 
in keeping with India’s constitutional recognition of individual privacy as a fundamental right of the 
person.     The Draft Policy, on the other hand, appears to make the Individual’s ownership, use and 
right to their data subservient to the larger economic interests of the country -- which remain to be 
clearly identified or understood.   In reality, individuals create their own data, which is not an 
exhaustible or limited resource as are minerals, or water, or spectrum.    For the government to lay 
claim to control of this product of individual activity strikes us as uniquely presumptuous and not at 
all in keeping with Indian tradition.   
 
 We would urge the DPIIT not to move forward on the data regulations envisioned in this 
paper until the Parliament – and other responsible agencies, including MEITY – have fully considered 
the issue and set national policy. 
 
III.  E-Commerce Marketplaces 
 

• FDI:   We are quite concerned that the discussions in the Draft Policy have already led to 

substantial confusion and misinterpretation (as evidenced by recent articles in the economic 

press), with regard to Online Curated Content (OCC) services.    This confusion may act to 

dampen foreign investors’ interests in making much-needed contributions to India’s economic 

development.  We believe that DPIIT should act with all speed to clarify aspects of India’s FDI 

Policy which will not be changed under the Draft Policy. 

Our understanding is that OCC players that provide content through subscription services (and 
not permanent download of digital goods as replacement to physical goods) do not fall within 
the definition of e-commerce in Chapter 5.2.15.2.2 of the Consolidated FDI Policy of India.  

 

Moreover, OCC are not listed in 5.2 (a) of the FDI Policy and hence by interpretation of clause 5.2 
(a) “FDI (in OCC) is permitted up to 100% on the automatic route, subject to applicable 
laws/regulations, security and other conditionalities.”   

 
On the basis of this understanding several entities have made investments into the sector. But 

the draft e-commerce policy creates uncertainty by seeking to expand the scope of various 

applicable norms and as to what constitutes e-commerce itself. Naturally, we assume that it is 

not the intent of the DPIIT to alter the FDI Policy to the detriment of businesses that have been 

extended relaxations under the existing Consolidated FDI Policy, 2017 and the Press Note 

notified thereunder.  

 

But by including “marketing or distribution” into the definition of e-commerce, the policy’s 

scope has expanded beyond online retailing to cover the entire digital economy, including 

sectors such as BPOs, ISPs, digital payments, the content ecosystem, search engines, as well as 

the larger Indian IT Industry, which are governed and regulated by various statutes and 

regulators (IT Act, RBI, CCI, Consumer Protection Act etc). Therefore, such an expansive 
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definition of e-commerce will disrupt the regulatory harmony in India’s digital sector and 

undermine the proposed initiatives of other line Departments/Ministries to streamline cross-

sectoral regulations/legislations on issues such as data protection (Personal Data Protection Bill, 

2018), consumer protection (Consumer Protection Bill, 2018) etc. Most importantly, it could 

result in the application of India’s restrictive FDI policy on e-commerce goods retailing to the 

entire digital sector, including digital services where 100% FDI is currently permitted through the 

automatic route (Chapter 5.2(a) of the Consolidated FDI Policy, 2017) 

 

To remove these unintended consequences and ambiguities, it is strongly suggested that the 

policy must limit its scope to online retailing and use definitions and allocations that already 

exist in the FDI Policy.  

 
 

• Anti-Piracy Measures:  We warmly applaud the Draft Policy’s attention to anti-piracy measures.   

The scourge of content theft and redistribution is a bleeding wound in the side of digital content 

industries, and – as India’s broadband development quickens – it is becoming a major threat to 

India’s own content production and distribution.  India has a National IPR Policy, a vision 

document, that encompasses and brings all IPRs under a single platform. The Policy views IPRs 

holistically and seeks to exploit synergies between all forms of intellectual property (IP), 

concerned statutes and agencies. Hence, any IP protection measures outlined in the Draft 

National E-commerce Policy must rather come under the purview of the National IPR Policy 

along with its proposed institutional mechanism.   

 

o The Draft Policy envisions a requirement for expeditious take-down of infringing 

content, when an online operator is notified that infringing works are being distributed.  

We would suggest that “take-down” obligations should be supplemented by “stay-

down” obligations – so that offending users are not able to simply re-upload the 

infringing content.  (This issue has been much discussed in Europe in the context of the 

Digital Single Market directive, and we would suggest that the DPIIT take reference from 

the European provisions for enforcing “stay-down” obligations.) 

o The Draft Policy envisions creation of a body of industry stakeholders to identify rogue 

websites via an infringing website list (IWL).   This is an excellent idea, but we would 

caution that appropriate authorities of the government need to retain active 

involvement in the process, and particularly in implementation of the resultant 

sanctions (below).  Experience in other countries has shown that simply handing these 

tasks off to “industry dialogues” can result in prolonged delay and obstructionism by 

those who profit from hosting and handling pirate content.    A continuing government 

role, to overcome obstacles and press forward for implementation is essential.   The first 

and most successful IWL was in the United Kingdom1, where the government was 

                                                           
1 https://www.cityoflondon.police.uk/advice-and-support/fraud-and-economic-crime/pipcu/Pages/Operation-creative.aspx 
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instrumental in the discussions ensuring that all parties came to the table. The UK 

government continues to manage and maintain the infringing website list.  

o The sanctions against rogue websites are to include disabling of consumer access to the 

sites (by ISPs), de-listing of the sites (by search engines), and de-funding of the sites (by 

payment gateways and advertising intermediaries).   These are all excellent approaches 

which are well enshrined in either Indian jurisprudence or successful overseas practice.   

Combined together, these produce a very powerful “suite” of practical consequences for 

those who seek to profit from the theft of work by content creators – and if these 

sanctions are effectively implemented, they will become a global gold standard and 

vault India into the forefront of nations protecting and nurturing their content 

industries.    

 

Conclusions 

 We believe there are a number of ambiguities in the Draft Policy that need to be addressed 
so as to provide clarity to businesses and users engaging in e-commerce activities.   Key among them 
are the provisions affecting FDI. 
 
 In that area, and in several others, the Draft Policy in its present form contains provisions 
that are in conflict with prevailing laws in India; we believe the Policy needs a thorough scrubbing 
and re-alignment with all applicable statutes.  
 
 Specifically, in light of the ongoing development of a Personal Data Protection Bill, we 
respectfully submit that DPIIT refrain from further articulating additional/parallel policy with regard 
to Personal Data Protection until Parliament has approved the legislation relating to Personal Data 
protection. 
 
 Several of the other issues highlighted in the policy draft fall under the domain of existing 
regulatory frameworks and agencies. These regulators could bring into effect the recommendations 
of the draft policy by issuing appropriate directions, but it is not at all clear at the present time that 
they have been consulted or are on board.   Therefore, the implementation process needs to be 
clarified.   
 
 Finally, we urge that the draft policy not become a complex bureaucratic exercise that seeks 
to structure all the intricacies of the conduct of e-Commerce operations in India; a preferable 
approach is for the government to suggest favourable approaches to e-Commerce and provide 
incentives to businesses to comply with the suggested approaches. 
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About AVIA 
 
The Asia Video Industry Association (AVIA) is the trade association for the video industry and 
ecosystem in Asia Pacific.  Formerly known as CASBAA, AVIA is changing as the video industry adjusts 
to technological and commercial change, relying on traditional means as well as new forms of 
delivery to consumers.  AVIA serves to make the video industry and other parts of the ecosystem – 
such as satellite transmission networks and technology support firms -- stronger and healthier 
through promoting the common interests of its members. AVIA is the interlocutor for the industry 
with governments across the region, leads the fight against video piracy and provides insight into the 
video industry through reports and conferences aimed to support a vibrant video industry. 


