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CASBAA
1
 warmly thanks the Ministry of Law for the opportunity to comment on its 

Consultation Paper on “Proposed Changes to Singapore’s Copyright Regime.”   The copyright 

industries in all advanced countries are being upended by the growth and changes sparked by 

migration of content distribution to online means.   Both legitimate and illegitimate (infringing) 

video content is increasingly offered to consumers over the internet, by companies pursuing a 

wide range of business models which are very different from those which dominated video 

distribution only a short decade ago.    Copyright laws, in general, have not kept pace with these 

changes, and there is an urgent need to update the laws to adjust to the real conditions in today’s 

video marketplace.  We commend Singapore for opening a dialogue on this needed update. 

 

In this paper, we offer to MinLaw and IPOS our considered reactions to the proposals in the 

Consultation Paper.   In addition, in keeping with the broad scope of the consultation and the 

need to ensure that policymakers are aware of developing trends in distribution of legitimate and 

illegitimate content offerings, we will offer some general background on the growth of new types 

of infringement in Singapore and Asia, and some specific suggestions for amendments in the 

Copyright Law to make it more effective in the new digital environment. 

 

Background:   Changes in the Video Delivery Industry and Growth of ISD infringement 

 

There have been major changes in the video delivery platform sector in the last three years, as 

consumers are seeking to consume more and more content online.   Content owners and content 

distributors have responded; substantial new video offerings have come online, offering a 

dynamically changing array of new services in Singapore’s video content market.  

 

                                                 
1
 CASBAA (formerly the Cable and Satellite Broadcasting Association of Asia) is a non-profit trade association of 

100 companies dedicated to the promotion of multi-channel television via cable, satellite, broadband and wireless 

video networks across the Asia-Pacific region.  Our member companies operate and invest in 17 different Asian 

markets.  They have extensive experience in building and creating television infrastructure and quality programming 

to meet the needs of this region’s more than 500 million multichannel TV households.  CASBAA member 

companies include prominent content providers, television distribution platforms/telcos/cable operators, satellite 

capacity providers, conditional access and middleware technology companies, and other technology providers. 
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 Existing Singapore-licensed video platform operators are offering new products, designed 

to facilitate consumption of content on a multitude of different devices.   New product 

bundles are being offered with widely varying pricing (including both subscription video-

on-demand (SVOD) and video-on-demand with single payments (transactional VOD or 

TVOD).   

 Just within the last year, major new global and regional online delivery platforms have 

begun offering services in Southeast Asia.  Global player Netflix entered Asian markets 

early in 2016.  Regional services offered by HK-based Viu TV and MyTV, and Taiwan’s 

Catchplay, are all available to Singapore consumers as of this writing; Singapore-

incorporated Hooq states that its online video delivery services will be launched in 

Singapore at a future date.  

 In all major Southeast Asian markets, additional local online platforms have been 

established to deliver a mix of domestic and international video content to local 

consumers.   In Singapore, the leading new local content platform is Toggle TV, owned 

by Mediacorp, which provides a mix of free- and pay-TV content to consumers.    In 

neighboring countries, as well, there is vigorous competition in this space, with Thailand, 

for example, having five new start-up operators in addition to 3-4 online services from 

established TV operators.  

 

Thus, it is evident that we are witnessing a wave of intense innovation in video content supply, 

with new combinations of services, bundles and prices giving consumers far greater choice than 

they enjoyed a short time ago. 

 

Unfortunately, the same technologies that power this innovation in legal video delivery platforms 

are also powering a major expansion in the infringing content industry.   Just as global and 

regional legitimate content players are entering the Singapore market, global and regional 

services which provide unauthorized content over the Internet to Singapore consumers are 

multiplying, and achieving substantial market penetration.    

 

While online infringement takes many forms, the relatively recent development and propagation 

of illicit streaming devices (ISDs – sometimes known as “black boxes” or “IPTV boxes”) is of 

particular concern to the television industry.     ISDs are small, efficient, single-purpose devices 

that provide streamed audio-visual content from unauthorized sources (usually in foreign 

countries) to TV sets or other viewing devices, using a broadband connection.    Usually (but not 

always) based on the open-source Android operating system, a typical ISD box will house a 

multitude of “apps” each of which can access a different mix of pirated programming.      

 

Sometimes the ISD boxes are theoretically described as “empty boxes” offering no more 

capability for program access than a smartphone or computer, but in actual commercial practice 

in Singapore they are marketed as pirate devices by syndicates which ensure the apps offering 

access to infringing programming are provided to consumers.   Often, the box that is handed to a 

purchaser is “fully loaded” with apps and ready to “plug and play”, bringing a complete array of 

pirated programming into the family living room by simply plugging it in. 

 

If the arm of these syndicates that actually streamed the programming onto the internet were 

located within Singapore, it would be within reach of Singapore’s current copyright laws and its 
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distribution to the public of infringing content could be stopped.  However, they conduct their 

activities from offshore with impunity, where they do great damage to Singapore’s embryonic 

online TV market.   Like legitimate platforms, these pirate services offer large content bundles to 

Singapore consumers, frequently on a subscription basis, but as their services pay nothing to the 

creators of the content they use, the prices are a small fraction of legitimate content supply 

services.  As they offer a huge quantity of programming, including tens of thousands of titles on 

a VOD basis as well as hundreds of pay-TV channels, they are doing great harm not only to the 

established industry, but they are “sucking all the oxygen” away from potential new 

entrants/innovators in the Singapore marketplace.   

 

To illustrate the huge quantity of pirated programming made available by each one of these 

devices, we attach as Annexure B a list proffered to potential buyers of an ISD in Singapore of 

all the channels available through this one device.   As delivered to consumers, the box made all 

of these channels (178 on this list) plus thousands of VOD cinematographic films available.   

Annexure C illustrates the electronic program guide pages of another ISD sold in Singapore, 

which clearly exhibits the logos of the infringing channel broadcasts.   We also attach as 

Annexure D a photo spray of some of the boxes currently available in the Singapore market.   

 

ISD syndicates seek profits through business models involving three revenue sources: 

 Subscription revenues – many of the apps require a monthly or annual payment from the 

consumer in order to ensure continued access to the stolen streams. 

 Advertising revenues – some of the apps provide a view frame accompanied by other 

frames, which project advertising onto the screen 

 Equipment supply – some ISD syndicates market their boxes as ensuring privileged high-

quality access to a greater variety of content, and thus are able to extract higher margins 

from sale of the boxes than would be the case for a “plain vanilla” box.     (It is worth 

noting that in many cases there are ownership linkages between box 

manufacturers/promoters and operators of the app-based distribution networks, so 

equipment and subscription revenue cross-subsidies are frequent.) 

 

Such activities, of course, are not limited to Singapore.    Other countries with strong broadband 

supply networks are also facing a similar tide of piracy.     Where laws permit, some court 

actions have clarified the illegal nature of the ISD syndicates’ activity.    

 Two cases in California in 2015 resulted in substantial civil judgments against the 

promoters of an ISD box syndicate called TVPad.  The judgements in those cases 

provided useful insights into how a typical ISD syndicate operates: providing and 

regularly updating boxes as well as software, along with active outreach including online 

“customer support,” maintenance of web “communities” to support the buyers of the box 

and of course advice on how to access pirate streams
2
.     

 In Canada, a court has issued injunctions to block further sale of “fully loaded” ISDs
3
. 

                                                 
2
 Those cases were CCTV et al. vs. Create New Technology(HK) Ltd. et al, Case No. CV 15-01869 MMM (AJWx), 

and Munhwa Broadcasting Corp. et al. v. Create New Technology Co. Ltd. et al., Case No.  CV 14-04213-RGK 

(RZx), both in the Federal Court for the Central District of California.   
3
 http://www.theglobeandmail.com/report-on-business/judge-orders-interim-ban-on-digital-tv-boxes-over-copyright-

claims/article30401979/  

http://www.theglobeandmail.com/report-on-business/judge-orders-interim-ban-on-digital-tv-boxes-over-copyright-claims/article30401979/
http://www.theglobeandmail.com/report-on-business/judge-orders-interim-ban-on-digital-tv-boxes-over-copyright-claims/article30401979/
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 And in the UK, enforcement authorities have targeted ISD syndicates found operating 

servers onshore
4
, and have raided and arrested retailers of boxes

5
, while at the same time 

the Parliament is now considering legislation to clarify and tighten criminal penalties 

against those importing or marketing ISD devices
6
.   

 

The propagation of ISDs is a recent phenomenon; marketing of ISDs in Singapore electronic 

shops began about five years ago.   Mainstream media have offered the piracy syndicates ample 

free publicity, along with discussions of the failures of copyright law to provide clear guidance 

as to whether such activities are illegal in Singapore
7
.  Today, it is reported that thousands of 

such boxes are being sold in Singapore each month, in shops, trade shows and on e-commerce 

websites.  Investigations by CASBAA have revealed that salespeople routinely tell consumers 

the boxes and the content they supply are legal.   Clearly, there is an urgent need to clarify the 

law, both to provide effective tools for enforcement of the rights theoretically granted to creators 

by the Copyright Act, and to give clear guidance to consumers, who are being deceived (and 

arguably defrauded) by sales pitches that present ISDs and their unauthorized content as 

legitimate.   

 

 

Proposals Related to ISDs 

 

Together with our external counsel, we have reviewed Singapore’s current copyright legislation.   

We believe that changes in several portions of the act are warranted, in light of technological and 

commercial changes since the respective provisions of law were written.   The legal brief 

appended as Annexure A to this submission goes into greater detail, but we will summarize the 

recommended changes as follows: 

 

 Streaming:  Provisions in the Copyright Act that refer to copying/reproduction should be 

updated to also extend to streaming/communication of the work, given that the streaming 

facilitated by the ISDs may not be considered to be a reproduction per se, but it causes 

every bit as much damage to rights owners as reproduction and sale of a physical copy.  

For example, section 83(a) of the Copyright Act provides that making a copy of a film is 

one of the exclusive rights in relation to a cinematograph film, but streaming of films 

would not be found to fall foul of this section since no local copy of the recorded 

programme is kept when content is streamed. 

  

 Circumvention conspiracies:  As noted above, the ISDs on sale in Singapore are the 

retail end of an international conspiracy.   The key activity of the conspiracy is 

circumventing protection measures for pay-TV program streams overseas (e.g. in China), 

and replicating those streams on the internet.   The retail operations in Singapore and 

elsewhere generate the revenues and profits.  Currently, the anti-circumvention 

                                                 
4
 https://www.fact-uk.org.uk/police-pull-the-plug-on-illegal-international-tv-streaming-hub-based-in-the-uk/  

5
 https://www.cityoflondon.police.uk/advice-and-support/fraud-and-economic-crime/pipcu/pipcu-

news/Pages/Arrests-made-in-multi-agency-operation-targeting-pirated-television-set-top-boxes.aspx  
6
 http://www.publications.parliament.uk/pa/bills/cbill/2016-2017/0045/amend/digital_rm_pbc_1020.pdf 

7
 See, for example, this article in the Straits Times: http://www.straitstimes.com/singapore/android-set-top-boxes-

for-tv-streaming-copyright-or-wrong  

https://www.fact-uk.org.uk/police-pull-the-plug-on-illegal-international-tv-streaming-hub-based-in-the-uk/
https://www.cityoflondon.police.uk/advice-and-support/fraud-and-economic-crime/pipcu/pipcu-news/Pages/Arrests-made-in-multi-agency-operation-targeting-pirated-television-set-top-boxes.aspx
https://www.cityoflondon.police.uk/advice-and-support/fraud-and-economic-crime/pipcu/pipcu-news/Pages/Arrests-made-in-multi-agency-operation-targeting-pirated-television-set-top-boxes.aspx
http://www.publications.parliament.uk/pa/bills/cbill/2016-2017/0045/amend/digital_rm_pbc_1020.pdf
http://www.straitstimes.com/singapore/android-set-top-boxes-for-tv-streaming-copyright-or-wrong
http://www.straitstimes.com/singapore/android-set-top-boxes-for-tv-streaming-copyright-or-wrong
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provisions in Part XIIIA of the Copyright Act do not apply to acts of circumvention that 

occur outside of Singapore, so we propose updating this section to extend to 

circumvention that occurs outside Singapore, where the material that was protected by 

the anti-circumvention measure is subsequently made available in Singapore through the 

ISD. 

 

 Infringing Articles: Section 136 of the Copyright Act should be updated, such that an 

“article” which allows unauthorized communication of the work should be considered as 

an infringing article.   (Currently, S136 only makes reference to “infringing copy.” 

 

 Prosecutorial discretion:   We also propose amending S136 to provide for the flexibility 

of drawing up charges on the basis of articles seized or infringing copies/streams.   

(Typically, the articles seized are considered based on the physical articles seized – the 

medium of storage.)    At the point of enacting s136, one infringing copy of a 

cinematographic film would typically reside in one optical disc. Today, many 

cinematographic films can be stored in a single storage disc, and a single ISD can give 

unauthorized access to thousands of programs/films.    More flexibility in s136 would 

allow for a more proportionate exercise of prosecutorial discretion.  

 

 Locus Standi:  Currently, only copyright owners or exclusive licensees can sue for 

infringement; for the anti-circumvention provisions, S261C(2) of the Copyright Act 

provides that only the copyright owner is allowed to take action in relation to any 

contravention.  This approach is unnecessarily restrictive and we propose that non-

exclusive licensees should also be able to take action against infringers/circumvention, as 

long as they do so with the consent of the copyright owner.  This would make it easier for 

local industry players who may be non-exclusive licensees to protect the local market.   

(We note that – partially as a result of the MDA’s “cross-carriage” policy that deters 

signature of exclusive distribution agreements – there are exceedingly few exclusive 

channel distribution licenses in today’s Singapore television industry.)   

 

 

 

Responses to the Proposed Changes Discussed in MinLaw’s Consultation Paper 

 

The following sections address the changes and issues raised in MinLaw’s consultation paper.   

The sections are numbered according to their numbers in the MinLaw paper
8
.   

 

Proposal 1:  Copyright Registry 

 

The consultation paper rightfully notes that copyright adheres automatically to works when they 

are created (fixed), both in Singapore and in all the other member parties to the Berne 

Convention.   No change in that automaticity is envisioned; the consultation paper discusses only 

options for a voluntary copyright registry.   It is important that if a voluntary registry is adopted, 

it must be truly voluntary and that protection and enforcement must not be conditioned on 

registration. 

                                                 
8
 We do not have views on every issue raised in the paper, so the numbers are not always sequential. 



 

6 

 

 

That said, we do not believe such a registry would be useful in the television industry; industry 

players, already assured their works are covered by copyright, would be unlikely to use it.  The 

increased certainty of ownership referred to in the consultation paper is unlikely to be enough of 

a motivation for industry players to “jump through the hoops” necessary to file for registration.   

We do not feel that existence of a central/national body to certify that copyright ownership 

resides with the copyright owner is necessarily desirable.  

 

Among other concerns, we fear that creation of a registry may result in attempted “land grabs,” 

with unscrupulous individuals seeking to lay claim to established characters and then attempting 

to hold actual rights owners to copyrighted works to ransom.  The legal costs of the resulting 

disputes could be very substantial.   (This phenomenon is, unfortunately, a very real one in 

China.) 

 

Furthermore, a registry would necessarily entail costs, and we are concerned about the operating 

cost for a registry that would not be very useful.   

 

We would strongly oppose any requirement to deposit a copy of the work as part of the 

registration process.  A deposit requirement would present severe challenges in terms of security 

and protection from unauthorized copying and we would object strenuously to it.   

 

Given that we see costs and potential disadvantages to establishment of a copyright registry, and 

– for our industry at least – only minor potential benefits, on balance we would prefer the status 

quo in Singapore.   

 

Proposal 2:   Ownership of Commissioned Works 

 

The consultation paper describes the current situation with respect to commissioned works in 

certain categories, i.e. that the person or company “commissioning” (paying for) the creative 

service owns the copyright in the resultant work.   The consultation paper states that it is 

MinLaw’s intention to propose a reversal of the ownership situation with respect to 

commissioned photographs, portraits and engravings, so that the creator of the work would have 

first ownership of the rights in these categories of works (in the absence of explicit contractual 

provisions to the contrary.)    

 

The consultation paper then raises the question as to whether the reversal of the ownership 

situation should also be applied to sound recordings and cinematograph films.   As the television 

programming which is the foundation of our industry is included in the definition of 

cinematograph films, this proposal does concern us; we believe there should be no change in the 

current provisions of law with respect to this category of works. 

 

The vast majority of cinematograph works that are commercialized in Singapore are 

commissioned by companies that are well-informed actors in their own right; they understand the 

established Singapore law and production contracts are written to fit into the law.   There is no 

evidence that commercial transactions are impeded, nor to our knowledge that companies in 

Singapore have a problem with the current copyright ownership rules.   The consultation paper 
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uses an example of an individual’s creative work on a film, but this is not typical of commercial 

films.  The purpose of the copyright law is in the first instance to protect commercial 

transactions, and we do not believe that the legal framework for all cinematographs should be 

changed in order to provide additional clarity to non-commercial uses. 

 

We therefore support retention of the existing situation, with regard to commissioned 

cinematographic works. 

 

Proposal 3:  Duration of Protection for Unpublished Works 

 

The essence of most television programming is its immediacy.  News, sports, documentaries, 

even lifestyle programming all have relatively short “shelf lives.”   Dramas hold up better, but 

the idea of a 70-year lifespan for copyright of most television programming would not be a high 

priority for us.    This is all the more true in the digital era when just about every valuable TV 

program or TV channel is being reproduced, retransmitted, and re-sold without authorization 

within seconds of its transmission.   We are much more concerned with real-life problems of 

blatant immediate piracy damaging our businesses, than with abstruse concepts of long-term 

ownership. 

 

That said, if MinLaw wishes to pursue this issue, we recommend that the UK model which is 

cited in the consultation paper be followed:  The duration of copyright can be set for 70 years 

from the end of the calendar year in which the last principal director, author or composer dies.  If 

the work is of unknown authorship: 70 years from end of the calendar year of creation, or if 

made available to the public in that time, 70 years from the end of the year the film was first 

made available.  This should meet the policy need that the consultation paper identifies; we don’t 

see any need for Singapore to invent its own sui generis solution to this admittedly very rare 

problem.   

 

Proposal 4:   Right of Attribution 

 

We agree with the consultation paper that proper attribution of authorship is important; it helps 

creators build up their reputations, thereby incentivising talented people to work in the cultural 

industries.  In our industry, attribution (usually in the form of on-screen credits) is regulated by 

contractual agreements, either with individuals or with creative guilds.  This is a long-standing 

practice which has evolved in light of the fact that a single cinematograph may involve the 

energies and work of hundreds of creative people.  It is not possible to offer all of them equal 

attribution rights – leading talents get more exposure and others get less. 

 

In light of the well-established practices in our industry, and in the absence of any demonstration 

that the current legislation is dysfunctional with respect to cinematographs, we would urge that 

no new right of attribution be created, especially affecting cinematographic works.   

 

Proposal 6:  Exceptions that Cannot Be Restricted by Contracts 

 

The consultation paper proposes creating an alarmingly broad list of exceptions that may not be 

overridden by contractual provisions.   The problem that this solution purports to address is 
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actually a fairly narrow one:  the use of excessively broad click-through “terms and conditions” 

agreements used by internet publishers, software distributors, etc. to induce users to give up a 

broad swathe of rights under the law.   Such T&C click-through contracts of course have effects 

that go well beyond copyright.  We submit that the proposed “solution” through restrictions on 

all copyright owners’ ability to contract (seemingly at any point in the value chain) is wholly 

disproportionate to the problem identified.  Attacking the problem with a scalpel – perhaps with 

consumer rights legislation that identifies the characteristics of excessively broad online T and C 

conditions and regulates against THEM – would be a much preferable approach to using a 

sledgehammer on the right to contract of all copyright industry players.  

 

Contractual rights are at the heart of all transactions in the audiovisual content industry.  

Individual creators have contracts with producers; producers have contracts with distributors; 

distributors have contracts with retailers.   The freedom to design and conclude contractual 

arrangements relevant to copyright is at the heart of the Berne Convention and its “three-step 

test.”    Governments should only infringe these contractual rights where there is a clear and 

proven need and where the curtailment of contracts is carefully and precisely targeted to deal 

with the need, without impacting relationships elsewhere in the industry and the value chain. 

 

We would view the proposed “contract override” extension of various exceptions as a serious 

mistake, for three sets of reasons:  it is premature; it is dangerous, and it is unreasonably broad in 

scope.   

 

Enacting broad contract override is premature because such provisions are few and relatively 

untested in the international community.   The principal precedent cited by advocates of such 

provisions is the United Kingdom, but the contract override provisions have only been in force 

there since October 2014.  Their full impact is not yet clear.   There is no urgency in respect of 

this question; Singapore should allow enough time for a full evaluation of the UK experience, 

and any other countries where such provisions might eventually be adopted.   (And in making 

comparisons to Singapore, proper notice should also be taken of the fact that the proposals in the 

consultation paper have considerably broader scope than do the provisions in the UK and all of 

the other exemplars named in the paper, so the Singapore provisions would therefore have more 

unpredictable effects.)   Enactment of a provision of this type would represent an unprecedented 

level of state interference in the copyright contracting process; before this is done, Singapore 

should take the time to fully understand the consequences – not just for consumers – but for 

current and future business practices and business actors.   

 

A sweeping contract override provision is dangerous because it would have ramifications that 

cannot be predicted, on contracts up and down the value chain.   An example:  the copyright 

owner for a TV series which deals in part with issues of narco-dependency signs a contract with 

one or more content distributors (e.g. a Singapore telco, or Apple iTunes) and the contract 

contains standard provisions mandating limits on the number of simultaneous streams that can be 

offered to a consumer, or on the number of copies that can be made.   A user in Singapore who 

benefits from one of the proposed exceptions (perhaps a school wishing to educate its students 

about the dangers of drugs), demands that the Singapore distributor remove its technical 

protection measures and cease respecting the contractual limits on numbers, so the program can 

be made freely available to all students.  Does the proposed law require invalidating the careful 
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balance of rights and obligations in the contract between the platform and the upstream content 

provider?   Would other schools follow suit?  What effect would unconstrained distribution to 

schools have on the value of this programming, in Singapore and in neighboring markets?    

Would one of the contract parties then be able to claim compensation from the other? 

(Obviously, no compensation could be obtained from the school, which would be operating 

within its rights.)   

 

We are also concerned that implementation of sweeping contract override could impede the 

development of new business models (and new distribution chains) in Singapore, as outside 

content providers may be reluctant to subject themselves to the uncertainty of operating under 

such a regime.   

 

Finally, the proposed contract override provision is unreasonably broad in scope.  In general, 

copyright owners should be allowed to maintain control over the use of their works.  Citing the 

consumer click-through “contracts” mentioned above, the proposal would have much broader 

effect on a wide range of contracts that have not been the source of any problems – on the 

contrary they are the foundation of a smoothly-functioning business.  The proposal ignores that 

contracts have many purposes and many different parties, and that copyright owners may have 

justifiable goals behind their assertion of control of their works.    

 

Our concern about the scope of this proposal is accentuated by the very broad list of exceptions 

contained in Annex A of the consultation paper.   While some of these (e.g. the exception for 

institutions assisting people with reading disabilities, or for IPOS in its patent work) are better 

defined and narrower, therefore less objectionable, the breadth of exceptions like those for all 

educational activities anywhere or for all fair dealing are completely unacceptable to copyright 

owners.  We would be deeply concerned that contractual provisions such as limitations on the 

number of streams, number of copies that can be made, TPM protection, etc. could all be 

vulnerable if considered to inhibit fair use or educational use etc. etc.  

 

We note, also, that recent history gives good cause to fear excessively broad exceptions.  A 2013 

implementation of a new, broad exception for education purposes in Canada resulted in a 

collapse of the educational publishing industry, and a PwC study
9
 identified principle immediate 

results as a 98% reduction in licensing revenues in the education sector, closure of a major local 

publisher (i.e. Oxford University Press Canada) and a copyright collecting society.  Over the 

longer term, PwC expects that “lower investment due to lower expected revenues would 

potentially reduce future copyright output (i.e. not just reduce industry revenues, but also reduce 

the number and quality of works created), and hence reduce economic welfare more generally 

(e.g. fewer original works from professional creators).” 

 

The risks of missteps are high, and so in sum, we believe that substantially more study and 

analysis are required before contract override provisions could be considered.   

 

 

  

                                                 
9
 “Understanding the Costs and Benefits of Introducing a “Fair Use” Exception,” PwC, February 2016 , which can 

be accessed at https://www.screenrights.org/sites/default/files/uploads/PwC_Fair_Dealing_CBA_Final.pdf  

https://www.screenrights.org/sites/default/files/uploads/PwC_Fair_Dealing_CBA_Final.pdf
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Proposal 7:  Factors Used in Determining “Fair Use” 

 

 

We agree with the premise of the consultation paper – that the current technology landscape and 

globalization of content flows mean that true unavailability of copyrighted works is exceedingly 

uncommon.  There is a reason for this – the content industry – both within Singapore and in the 

wider world – is actively seeking to widen the number of consumers who can easily access their 

works, and these efforts are having a profound effect. 

 

It would be ironic if, having made strenuous efforts to assure widespread commercial availability 

of copyrighted works in Singapore, the copyright-based industries should find themselves 

confronted with the removal of this “fifth factor” from consideration in fair-use cases.  With this 

factor in the law, copyright owners who have made the necessary efforts to ensure commercial 

availability in Singapore can enjoy some consideration of those facts.  Without it, commercial 

availability would no longer be an explicit test to counter “fair use” claims, and that could 

militate in favour of a broad range of permission-free and unremunerated uses.   The fifth factor 

is also quite concrete – it is relatively easy to muster the necessary factual analysis to assess that 

factor, as opposed to the other four factors, which are more abstract.  

 

The fifth factor is important in tying Singapore court decisions to the three-step test provided in 

international copyright conventions.  That test requires, inter alia, avoiding interference with the 

normal exploitation of copyright works.   Keeping the fifth factor in Singapore’s law ensures that 

courts will consider commercial availability – the normal exploitation of the works – in making 

their decisions.   We note the consultation document’s statement that “fulfilling a specific factor 

or a number of factors is not determinative of whether fair use applies.”   Nevertheless, we prefer 

to keep an explicit link to normal commercial exploitation in the law, in order to head off any 

tendency by a Singapore court to indulge in some of the flights of fancy seen in some recent “fair 

use” decisions in other countries.
10

 

 

For that reason, we support retention of the fifth factor in Singapore’s law.  

 

Finally, in connection with this general subject, we are perplexed at the concept of further 

widening the scope for fair use in Singapore.   This seems to be divorced from market realities.   

For the television industry, the factual situation provides no evidence whatsoever that copyright 

is in fact constraining uses that are fair.   (Copyright owners have brought zero cases to 

Singapore courts alleging unfair use, since the broad fair use [application] was enacted in 

[2004]…..)   On the other hand, the facts in Singapore today indicate clearly that there is 

widespread unauthorized viewing of television signals through illicit streaming devices and other 

online sources
11

.   We strongly believe that priority efforts should be devoted to dealing with the 

actual infringement problems seen in the market, rather than imagined impediments to fair use. 

                                                 
10

 http://www.internationalpublishers.org/images/events/ipa-congresses-events/2016_London/Jon_Baumgarten.pdf   
11

 MDA carried out a study last year of OTT viewership (see: 

http://www.mda.gov.sg/AboutMDA/ResearchAndStudies/Documents/%5bFor%20public%20release%5d%20OTT

%20Video%20Consumer%20Study%202015%205.1.pdf).   Apparently, 20% of those interviewed told a 

Government researcher that they went to pirated sites.  The fact that 89% of adult OTT viewers said that they were 

not paying for the content they watched indicates an even higher level of piracy.   Even more dramatically, a 

professional survey firm’s study of 800 Singaporeans two years ago found that 60% of Singapore’s population (aged 

http://www.internationalpublishers.org/images/events/ipa-congresses-events/2016_London/Jon_Baumgarten.pdf
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Proposal 8:  Orphan Works 

 

Our member companies are both copyright owners and copyright users.   TV channels buy a 

huge amount of video content from others, to use in creating their own compilations.   We 

believe proposals to deal with orphan works make good sense, and we would encourage 

Singapore to adopt the approach used in the USA – limitation of civil remedies in cases where 

owners of copyright are unknown or unreachable, to prevent any demand for unreasonable fees.   

We believe that establishing this legal framework, and leaving the resolution of any disputes to 

the courts, is preferable to interposing government or collection societies in the process. 

 

Proposal 16:   Allowed Circumventions of Technological Protection Measures 

 

The consultation paper describes the dual listing of allowed circumventions, in both the 

Copyright Act and the Copyright (Extended Works) Order.   For the avoidance of doubt, we 

believe that the EWO process is an effective mechanism to deal with circumvention matters; we 

see no need for any extension in the statutory grounds for circumvention.  Any new exemptions 

should be handled through the EWO process. 

 

Indeed, the consultation paper raises several possible changes, apparently with a view that they 

could become part of this year’s EWO process.   We are happy to offer views on a few of these, 

which are relevant to audio-visual works: 

 

 With respect to Part One, paragraphs 4 (d and e), we do not object to continuation of 

these circumvention exceptions, on the condition that the reference to “short clips” 

remains unchanged.   Obviously, it is important that the scope of this exception be limited 

to clips of a reasonable length (with the specifics of any particular case to be judged by 

the courts). 

 With respect to Part Two, the proposed amendment to paragraph 4 (d) to include Massive 

Open Online Courses seems excessively broad.   We note that the standard for granting 

similar exceptions in the USA requires a showing that the TPMs in question actually 

prevent, or are likely to prevent, the non-infringing use.   We are not aware that has 

actually been demonstrated for any of these exceptions, particularly as there are other 

means for MOOCs to gain access to works that do not entail circumvention (screen 

capture technologies for educational use, for example).   

 In general, we are deeply concerned that combining the proposed expansion of paragraph 

4(d) with the substantial proposed expansion of the educational exception to copyright 

(which would cover, e.g. activities of students “sharing” through certain school 

resources), would make for an excessively broad exception in practice. 

 

  

                                                                                                                                                             
16-64) admitted to participating in online video piracy, and 70% of young Singaporeans were engaging in piracy 

regularly).    

http://issuu.com/rmrkblty/docs/online_piracy_-_singapore_launch_pr/17?e=11266871/7130866  

http://issuu.com/rmrkblty/docs/online_piracy_-_singapore_launch_pr/17?e=11266871/7130866
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In closing, we reiterate our thanks to MinLaw and IPOS for initiating a well-warranted review of 

Singapore’s copyright legislation.     In an era of dynamic changes in technological and 

commercial business models, it is essential that governments engage in frequent thoughtful re-

examination of legislative constructs – and consideration of where new or changed provisions 

might be warranted.  We are pleased to be able to contribute our views to this process, and we 

stand ready to provide additional information to MinLaw and IPOS, if that would be useful. 

 

 

 


